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1.INTRODUCTION  
 

Divorce legislation is the statutory basis for the breakdown 
of marriage and the apportionment of roles and property 
between husbands and wives. In the last century, such 
legislation has undergone extensive change to accommodate 
shifting social values, gender roles, and perceptions of family 
life. Although numerous reforms have sought to ensure fairness 
and equality, an increasing volume of research and advocacy 
points to men, and especially fathers, systematically falling 
behind in the actual application of the law. 

This paper provides a critical review of divorce legislations, 
with particular focus on dividing property, child custody, and 
spousal maintenance. It traces the historical and social grounds 
for these legislations and recommends changes that would 
serve to enhance men's protection. The aim is neither to give 
more importance to one gender nor to deprive them of their 

rights but to achieve legal fairness for everyone involved. 

2. Property Division 
One of the most disputed aspects of divorce cases is marital 

property division. Though the majority of jurisdictions are 

under the equitable distribution principle, this does not 

necessarily mean equal division. Courts usually look at a broad 

range of factors in resolving what is fair, such as how long the 

marriage lasted, contributions to the household (both monetary 

and non-monetary), and both parties' needs. 

Even with gender-neutral terminology in the law, men tend 

to fare less well when it is applied. For example: 

Courts prefer the custodial parent (usually the mother) 

when granting the home to the family. 

A husband's financial role as the major breadwinner is 

sometimes not highly valued in comparison to the wife's role as 

a homemaker. 

Men's post-divorce economic security can be undermined, 

especially when they have to pay child and spousal support, 

find new homes, and continue supporting children. 

This disparity indicates a need for a more objective 

evaluation of the contribution and post-divorce needs of each 

party, regardless of gender. 

 

      Child Custody 

Child custody is probably the most legally and emotionally 

problematic area of divorce. Despite contemporary legal norms 

that stress the "best interests of the child," an old presumption 

favoring mothers still operates as a bias in determining custody. 

Historical and Continuing Biases 

Historically, custody automatically went to mothers by 

virtue of the "tender years doctrine," which assumed that young 

children were best served by being with their mothers. Though 

this doctrine has been formally renounced, most courts 

continue to implicitly protect mothers, especially when 

determining primary physical custody. 

Problems encountered by fathers are: 

Difficulty obtaining equivalent parenting time. 
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Susceptibility to unfounded or inflated allegations of 

misbehavior, which can influence custody decisions. 

A stereotype that fathers are less responsive or involved in daily 

caregiving. 

Fathers who request custody or substantial parenting time tend 

to be doubted, even if they had been highly involved in their 

children's lives before divorce occurred. 

 

Spousal Support (Alimony) 
Spousal support is intended to equalize economic 

differences between divorcing couples. Yet, in most instances, 

it is a system that disproportionately takes a toll on men, 

particularly in the traditional family setting where the husband 

was the sole breadwinner. 

Need-Based vs. Gender-Based Support 

Though alimony theoretically is gender-neutral and on the 

basis of financial need and earning capacity, research indicates 

that: 

Men are disproportionately the payors even when both 

partners are financially self-sufficient. 

Men's requests for alimony are less likely to be approved, 

and when issued, it is typically lower. 

The financial burden on men may be ongoing for several 

years, impeding their efforts to establish their life after divorce. 

In order to provide fairness, the courts are required to use a 

strictly needs-based approach and eliminate hidden gender bias 

in spousal support orders. 

 

The Fathers' Rights Movement and Legal 

History 
The fathers' rights movement arose as a reaction to 

perceived injustices in family law that unfairly targeted men. 

The movement gained momentum during the latter half of the 

20th century and called for:Equal parenting time. 

        Presumptions favoring joint custody. 

Modification of biased alimony and child support 

regulations. 

Improved representation of fathers in family court. 

Achievements and Criticisms 

Although the movement has been able to shape reforms 

such as gender-neutral custody laws, the movement has also 

been criticized: 

Some argue it adopts a combative stance that frames 

family law as adversarial. 

Others point out that it does not always acknowledge the 

legitimate challenges faced by women post-divorce, especially 

in cases of abuse or economic dependence 

Nonetheless, the movement has played a vital role in 

highlighting the systemic issues men face and advocating for 

their rights within family law. 

Recommendations for Stronger Legal Protections for Men 

To rectify current disparities in divorce proceedings, the 

following legal and procedural changes are suggested: 

1. Equal Treatment in Property Division 

Make sure both monetary and non-monetary contributions 

are appropriately valued. 

Don't presume based on stereotypical gender roles when 

evaluating contributions. 

Reconsider how assets such as the family home are split, 

particularly when a party is awarded sole custody. 

2. Presumption of Joint Custody 

Implement a rebuttable presumption of joint physical and 

legal custody. 

Encourage equal parenting time unless substantial evidence 

indicates that it would be detrimental to the child's best 

interests. 

3. Needs-Based Spousal Support 
Make awards solely on provable financial need and 

capacity to pay. 

Shorten duration of support to a reasonable time based on 

reemployment potential. 

Impose the same standards on men and women. 

4. Training and Education 

Require continuous training of judges, lawyers, and 

mediators in implicit bias, specifically in gender roles in 

parenting and income. 

Promote more use of gender-neutral language and paradigms in 

court rulings. 

 

5. Promote Mediation and Alternative 

Dispute Resolution 
Foster non-adversarial methods of dispute resolution to 

enable couples to arrive at equitable resolutions 

collaboratively. 

Make mediation services accessible to all socio-economic 

groups at affordable rates. 

Conclusion 

Divorce statutes have far evolved to rectify the age-old 

injustices against women, but the pendulum cannot swing so 

much that it creates new injustices. Men understandably 

struggle to win fair treatment in matters of property, custody, 

and alimony. Extending legal safeguards for men is not an 

attempt to erode women's advances—it is an effort at real 

gender equity. 

With careful reform, legal systems can design a divorce 

process that is equitable to both spouses, most importantly, is 

in the interest of the child, and which does not put anyone at a 

disadvantage due to stereotypes or unconscious biases. We will 

be moving towards a more equitable and compassionate system 

of family law. 

 

 

 

 

 

 

+ 
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